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UNCLAS MELBOURNE 1110 

STATE PASS TO JUSTICE - ATTORNEY GENERAL'S OFFICE 

EO 1 1652 N A 
TAGS EIND, BEXP, AS 

SUB J : COMMERICAL POLICY: REQUEST FOR INFORMATION AND GUIDANCE ON 
APPLICABILITY OF ANTI-TRUST STATUES TO EXCLUSIVE AGREEMENTS 
BETWEEN U.S. EXPORTERS AND THEIR OVERSEAS AGENTS 

REFS A STATE 95673 B STATE 124590 

1 . POST ECONOFF JULY 19 HAD LENGTHY DISCUSSION WITH DIRECTOR OF 
ONE OF AUSTRALIA’S LARGER INTERNATIONAL TRADING HOUSES, A REPUTABLE 
WELL-ESTABLISHED MELBOURNE-BASED FIRM WHICH SUCCESSFULLY REPRESENTS 
ABOUT TWO DOZEN LARGE AMERICAN MANUFACTURERS IN WIDE VARIETY 
OF INDUSTRIES: AVIATION, TEXTILES, CHEMICALS, ETC. DIRECTOR, WHO IS 
FRIENDLY TO U.S. AND WELL DISPOSED TO SEEK MORE AGENCIES FOR U.S. 

EXPORTS, EXPRESSED DEEP CONCERN OVER WHAT HE UNDERSTANDS TO BE RECENT 
AMENDMENT TO U.S. LAW OR CHANGE OF POLICY WHICH NOW, ACCORDING TO SOME 

OF HIS FIRM'S U.S. PRINCIPALS, PROHIBITS HIS COMPANY FROM HAVING 
EXCLUSIVE RIGHT TO REPRESENT U.S. PRINCIPAL IN AUSTRALIAN MARKET. 

THIS APPEARS TO BE PARTICULARLY SERIOUS PROBLEM TO HIM IN SALE AND 
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DISTRIBUTION OF CERTAIN CHEMICAL PRODUCTS. RECENTLY HE BECAME AWARE 
THAT ANOTHER TRADER HAD ENTERED THIS MARKET WITH A SMALL SHIPMENT 
PURCHASED DIRECT FROM HIS U.S. PRINCIPAL AT SAME PRICE HE HAS BERN 
PAYING, AND SOLD AT CUT RATE. U.S. PRINCIPAL HAD ADVISED HIM THAT 
IT WAS POWERLESS TO REFUSE TO SELL BECAUSE EXCLUSIVE ARRANGEMENTS 
WITH OVERSEAS AGENTS WERE NOW ILLEGAL UNDER ANTI-TRUST LAWS. 
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2. DIRECTOR POINTED OUT THAT HIS COMPANY NORMALLY EXPECTED 

TO SPEND ITS OWN TIME, MONEY AND MANPOWER TO DEVELOP MARKETS FOR 
NEW PRODUCTS, IN EXPECTATION IT WOULD RECOUP ITS INVESTMENT BY 
EXCLUSIVE REPRESENTATION. IF HOWEVER, ANY OTHER TRADER COULD FREELY 
EXPLOIT THE MARKET HIS FIRM HAD DEVELOPED BY RESEARCH, ADVERTISING, 
TECHNICAL MARKETING AND PROMOTION FOR AN AMERICAN PRODUCT, AND UNDER- 
CUT HIS FIRM'S PRICES (WHICH HAD TO FACTOR IN THESE MARKETING COSTS) 

IT WOULD DESTROY HIS FIRM'S INCENTIVE TO REPRESENT U.S. EXPORTERS. 

IT SHOULD BE NOTED THAT, ACCORDING TO THIS SOURCE, EXCLUSIVE 
REPRESENTATION AGREEMENTS FOR AGENTS AND/OR DISTRIBUTORS ARE LEGALLY 
PERMISSIBLE AND IN FACT WIDELY USED BY THIRD COUNTRIES (E G, IAPAN, 

UK, WEST GERMANY) EXPORTING TO AUSTRALIA. 

3. ACTION REQUESTED: POST REQUESTS COMMERCE/STATE PROVIDE IT 
WITH GUIDANCE ON CURRENT U.S. LAW AND POLICY ON EXCLUSIVITY IN U.S. 
PRINCIPALS’ ARRANGEMENTS WITH THEIR OVERSEAS AGENTS. SUGGEST THAT 
TREATMENT OF THIS SUBIECT BY CIRCULAR AIRGRAM TO ALL COMMERICAL 
INTERESTS POSTS MIGHT BE EXTREMELY USEFUL. POST WOULD WELCOME 
TEXTS OF PERTINENT STATUES, OPINIONS, REGULATIONS, INTERPRETATIONS. 

4. MORE IMPORTANTLY, POST ALSO SUGGESTS THAT IF SITUATION IS AS 
DESCRIBED BY ITS CONTACT THIS IS A SERIOUS DISINCENTIVE TO WELL- 
ESTABLISHED OVERSEAS FIRMS WHO HAVE THE ABILITY AND INTEREST TO 
DEVELOP NEW MARKETS FOR U.S. EXPORTS. POST IS AWARE THAT NATIONAL 
EXPORT POLICY TASK FORCE WAS TO CONSIDER, INTER ALIA, ANTI TRUST 
POLICY, AND THAT GOVT REGULATIONS ARE DOMAIN OF ONE OF THE 
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FIVE TASK FORCE WORKING GROUPS (REFTELS). IF NOT ALREADY CONSIDERED, 

POST HOPES APPROPRIATE GROUP WILL EXAMINE THIS QUESTION OF 
PRINCIPAL-AGENT RELATIONS TO DETERMINE WHETHER SERIOUS PROBLEM 
EXISTS AND IF SO WHETHER SOME REMEDIAL ACTION IS POSSIBLE 
OR DESIRABLE. 


5. POST ECONOFF DISCUSSED THIS MESSAGE WITH MR MICHAEL KELLY, 
COUNSELOR TO THE ATTORNEY-GENERAL, DURING THE LATTER'S VISIT 
TO MELBOURNE THIS WEEK. MR KELLY SUGGESTED THAT STATE PASS THIS 
MESSAGE TO THE OFFICE OF THE ATTORNEY GENERAL FOR THIS ATTENTION WHEN 
HE RETURNS TO WASHINGTON. 

POPPLE 
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